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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, I 
Plaintiff/Appellee, 
v* 
KERRY B. BAKER, 
Defendant/Appellant. 
Case No. 920550-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction for theft by a person 
having custody of property pursuant to a repair or rental 
agreement, a third degree felony, in violation of Utah Code Ann. § 
76-6-410 (1990). This Court has jurisdiction to hear the appeal 
pursuant to Utah Code Ann. § 78-2a-3(2)(f) (1992). 
STATEMENT OF THE ISSUE ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 
The only issue on appeal is whether the matter defendant seeks 
to litigate is properly before this Court. 
This issue is being presented to the Court of Appeals for the 
first time. Therefore, no standard of review applies. Whether the 
matter is properly presented is a question of law for the appellate 
court to determine. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Any relevant text of constitutional provisions, statutes, and 
rules pertinent to the resolution of the issue presented on appeal 
is contained in the body of this brief. 
STATEMENT OF THE CASE 
On July 8/ 1992, pursuant to a plea agreement, defendant pled 
guilty to one count of theft by rental agreement, a third degree 
felony. On July 29, 1992, the court sentenced defendant to zero to 
five years in the Utah State Prison and assessed restitution in the 
amount of $641.14. At no time in the proceedings did defendant 
move to withdraw the guilty plea or take any other action to bring 
the validity of the plea into question. 
Defendant now brings a direct appeal, arguing for the first 
time that: 1) he was not adequately informed of the 30-day time 
limit for filing a motion to withdraw his guilty plea, as required 
by rule 11(5)(g), Utah Rules of Criminal Procedure; 2) the factual 
basis for the plea was not established, as required by rule 
11(5) (b);1 and 3) a statement he made at the sentencing hearing 
evidenced that the plea was not voluntarily entered, as required by 
rule 11(5)(b) (Br. of App. at 6). 
STATEMENT OF THE FACTS 
The underlying action in this case involves certain items of 
property that defendant contracted to rent and then sold. As a 
result, he was charged with three counts of theft by rental 
agreement, in violation of Utah Code Ann. S 76-6-410 (1990) (R. 1-
3). Pursuant to defendant's decision to plead guilty to one third 
degree felony charge and pay restitution in exchange for dismissal 
1
 Defendant cites the rule's requirement on voluntariness as 
the basis for this claim. However, his argument is more properly 
tied to rule 11(5) (d), which refers to the defendant's 
understanding of the "nature and elements of the offense to which 
he is entering the plea." 
2 
of two misdemeanor charges, defendant's attorney drew up a 
Statement of Defendant in Advance of Guilty Plea (R. 29-34 or 
Appendix A). At the July 8, 1992 hearing in which the guilty plea 
was taken, the court twice determined that defendant's attorney had 
reviewed the Statement with his client (Tr. 3, 9). In addition, 
the court questioned defendant extensively to determine the 
conditions under which the plea was being offerred. The court then 
accepted the plea (Tr. 9). 
The court sentenced defendant on July 29, 1992. Martin 
Gravis, who was standing in for defendant's attorney, Bernard 
Allen, acknowledged that the recommendation from the Department of 
Corrections was not favorable and suggested a diagnostic evaluation 
(Tr. 12). When the court asked defendant if he had anything to 
say, defendant responded: 
Well, Bernie Allen promised me one thing, he 
told me I ain't going to prison. And he would 
try to get me a work release and do some jail 
time. If I do — well, go to prison or a lot 
of jail time, I ain't paying no restitution, 
you know. I did time for it. 
(Tr. 12). Taking into account defendant's past criminal history 
and apparently unsuccessful placement in a variety of 
rehabilitative programs, the court then sentenced defendant to zero 
to five years in the Utah State Prison and ordered $641.14 in 
restitution (T. 13, R. 41 or Appendix B). 
Defendant now appeals from his conviction, arguing for the 
first time that because the trial court failed to comply strictly 
with rule 11, the conviction should be reversed and the case 
remanded for a trial (Br. of App. at 13). 
3 
SUMMARY OF ARGUMENT 
Defendant's appeal is not properly before this Court. He 
entered a plea of guilty in the trial court, but failed to either 
file a motion to withdraw the plea or institute a habeas corpus 
proceeding, either of which would have given the district court an 
opportunity to examine its ruling. Had the trial court's decision 
been adverse to defendant, he then could have taken a proper direct 
appeal to this Court. Because defendant did not register his 
objection to the plea below and has not raised the possibility of 
plain error or exceptional circumstances, he has waived the issue 
on appeal. This Court, therefore, should affirm defendant's 
conviction. 
ARGUMENT 
POINT ONE 
BY FAILING TO FIRST PRESENT THE 
ISSUE HE WISHES TO ADJUDICATE TO THE 
DISTRICT COURT, DEFENDANT HAS FAILED 
TO PRESERVE THE MATTER. BECAUSE NO 
ISSUE HAS BEEN PROPERLY PRESENTED 
FOR THIS COURT'S CONSIDERATION, THE 
CONVICTION BELOW SHOULD BE AFFIRMED. 
Defendant is asking this Court to reverse his conviction 
because the trial court improperly accepted his guilty plea. The 
issue, however, is not properly before this Court. Defendant in 
this case had two proper procedural paths, neither of which he 
followed, and either of which would have resulted in an appropriate 
direct appeal to this Court. First, defendant could have filed a 
motion in the district court to withdraw his guilty plea, arguing 
that the failure to strictly comply with the requirements of rule 
4 
11 constituted good cause to withdraw the plea. This option is 
plainly authorized by the statute governing withdrawal of plea, 
which states: 
(a) A plea of guilty or no contest may be 
withdrawn only upon good cause shown and with 
leave of the court. 
(b) A request to withdraw a plea of guilty or 
no contest is made by motion, and shall be 
made within 30 days after the entry of the 
plea."2 
Utah Code Ann. § 77-13-6(2)(a)-(b) (1990). 
Second, defendant could have filed a habeas corpus petition in 
the district court.3 This option is also authorized by section 77-
13-6, which states: "This section does not restrict the rights of 
an imprisoned person under Rule 65B(i), Utah Rules of Civil 
Procedure."4 Utah Code Ann. § 77-13-6(3) (1990). 
In either case, the district court would have ruled on the 
rule 11 determination prior to its presentation before this Court. 
As this Court has said many times, "It is axiomatic in our 
adversary system that a party must raise an objection in an earlier 
2
 Defendant's assertion that he was not adequately informed 
of the 30-day time limit is governed by rule 11(6) of the Utah 
Rules of Criminal Procedure, which states: "Failure to advise 
defendant of the time limits for filing any motion to withdraw a 
plea of guilty or no contest is not a ground for setting the plea 
aside, but may be the ground for extending the time to make a 
motion under Section 77-13-6." 
3
 This alternative would have required defendant to make the 
tactical choice to forego the argument that he was not adequately 
informed of the 30-day time limit for a plea withdrawal. 
4
 Rule 65B(i) of the Utah Rules of Civil Procedure was 
recodified as rule 65B(b), effective September 1, 1991. The 
section governs extraordinary relief for wrongful imprisonment. 
5 
proceeding or waive its right to litigate the issue in subsequent 
proceedings•n Brinkerhoff v. Schwendiman, 790 P. 2d 587, 589 (Utah 
App. 1990). The rationale for this rule is clear. Counsel must 
raise the issue in the trial court "so that if [the court] thinks 
that it is necessary and appropriate to do so, [the court] will 
have an opportunity to rectify any error or impropriety and thus 
obviate the necessity of an entire new trial." State v. White, 577 
P.2d 552, 555 (Utah 1978). Accord State v. Gibbons, 740 P.2d 1309, 
1311-12 (Utah 1987). Here, defendant denied the district court its 
rightful opportunity to rule on the issue and came directly to this 
Court, improperly seeking to have it examine the issue for the 
first time on appeal. Under such circumstancesf defendant has 
waived consideration of the issue. State v. Carter, 707 P.2d 656, 
660 (Utah 1985) (citations omitted). This Court should, therefore, 
affirm defendant's conviction. 
CONCLUSION 
For the reasons stated, this Court should affirm defendant's 
conviction. 
r>rA 
RESPECTFULLY submitted this £ _ d*Y o f March, 1993. 
JAN GRAHAM 
Attorney General 
JOANNE C. SLOTNIK 
Assistant Attorney General 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
WEBER COUNTY, STATE OF UTAH 
TJ0T9—HA-
STATE OF UTAH, 
Plaintiff, 
vs. 
KERRY B. BAKER, 
Defendant. 
STATEMENT OF DEFENDANT IN 
ADVANCE OF PLEA OF GUILTY 
case ^o.C?2lfCO^ 
Judge DAVID E. ROTH 
I hereby acknowledge and certify that I have been advised of 
the following facts and rights by my attorney, that I understand 
said facts and rights, and that I have had the assistance of 
counsel in reviewing, explaining and completing this form: 
1. The nature of the charges against me have been explained. 
I have had an opportunity to discuss the nature of the charges with 
my attorney, and I understand the charges and the elements of each 
charge which the government is required to prove. 
STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of Plea of Guilty 
Criminal No, 
2. As explained, I am charged with crimes in Weber County as 
follows: 
Crime 
Theft by Rental Agreement 
Theft 
Theft 
Class or 
Degree 
3rd-Degree 
Felony 
Class "A" 
Misdemeanor 
Class "B" 
Misdemeanor 
Statutory Penalty 
0-5 years U.S.P. &/or 
$5,000.00 fine. 
up to one year jail 
$2,500.00 fine. 
0-6 months jail &/or 
$1,000.00 fine. 
3* The possibility of entering a plea of guilty to the 
charges has been discussed with the prosecutor as follows: 
£rime 
Theft by Rental Agreement 
Class or 
pggree 
3rd-degree 
Felony 
Statutory Penalty 
0-5 years U.S.P. &/or 
$5,000.00 fine. 
4. I understand that the elements of the offenses I am 
pleading guilty to are: That I exercised unauthorized control over 
the property of another by grossly deviating from the agreed upon 
terms of my rental agreement which resulted in the owners being 
deprived of said property. 
5. I know that I can be represented by an attorney at every 
stage of the proceeding, and I know that if I cannot afford an 
attorney, one will be appointed to represent me. 
•I3D 
STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of Plea of Guilty 
Criminal No. 
6. I know that I have a right to plead "not guilty," and I 
know that if I do plead "not guilty," I can persist in that plea. 
7. I know that I have a right to a trial by jury, and that 
if I were to stand trial by a jury: 
a. I have a right to the assistance of counsel at every 
stage of the proceeding. 
b. I have a right to see and observe the witnesses who 
testify against me. 
c. My attorney can cross-examine all witnesses who 
testify against me. 
d. I can call such witnesses as I desire, and I can 
obtain subpoenas to require the attendance and testimony of 
those witnesses. If I cannot afford to pay the witness and 
mileage fees of those witnesses, the government will pay them. 
e. I cannot be forced to incriminate myself and I do 
not have to testify at any trial. 
f. If I do not want to testify, the jury will be told 
that no inference adverse to me may be drawn from my failure 
to testify. 
g. The government must prove each and every element of 
the offenses charged against me beyond a reasonable doubt. 
h. A unanimous verdict of a jury is required to convict 
me. 
i. If I were to be convicted, I can appeal, and if I 
cannot afford the cost of such an appeal, the government will 
pay the costs of the appeal including the services of 
appointed counsel. 
8. Under a plea of guilty, there will not be a trial of any 
kind, and I am waiving my rights listed in the previous paragraph 
3 
STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of Plea of Guilty 
Criminal No. 
and admitting that I am guilty of the crime to which my plea of 
guilty is entered. 
9. There is no appellate review of any lawful sentence 
imposed under a plea of guilty. 
10. No agreements have been reached and no representations 
have been made to me as to what the sentence will be. 
11. I know that under the laws of Utah, the possible maximum 
sentence that can and may be imposed upon my plea of guilty to the 
charge identified on page two of this agreement, are set out in 
paragraph three above. I also know that if I am on probation, 
parole or awaiting sentencing upon another offense for which I have 
been convicted or plead guilty, my plea in the present action may 
result in consecutive sentences being imposed upon me. 
12. I know that under a plea of guilty, the judge may ask me 
questions about the offense to which the plea is entered. 
13. The only plea agreement which has been entered into with 
the government is: Upon my plea of guilty to Theft a 3rd-Degree 
Felony the State agrees to dismiss the Theft "A" and Theft wBfl both 
14. I have a right to ask^ fene^ Court* anyques^ions I wish to 
ask concerning my rights, or about these proceedings and the plea. 
* * * 
4 
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STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of Plea of Guilty 
Criminal No. 
I make the following representations to the Court: 
1. I am 33 years of age. My education consists of S^pecial 
Education years. I cannot read and understand English. 
2. No threats or promises of any sort have been made to me 
to induce me or to persuade me to enter this plea. 
3. No one has told me that I would receive probation or any 
other form of leniency because of my plea. 
4. I understand that I may request to withdraw a plea of 
guilty within 30 days of entry of the plea, but if said request is 
not made within 30 days I forfeit this right. A motion to 
withdraw a plea of guilty will only be granted upon good cause and 
is within the discretion of the Court. 
5. I have discussed this case and this plea with my lawyer 
as much as I wish to. 
6. I am satisfied with my lawyer. 
7. My decision to enter this plea was made after full and 
careful thought, with the advice of counsel, and with a full 
understanding of my rights, the facts and circumstances of the case 
and the consequences of the plea. I was not under the influence of 
any drugs, medication or intoxicants when the decision to enter the 
plea was made and I am not now under the influence of any drugs, 
medication or intoxicants. 
5 
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STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of plea of Guilty 
Criminal No. 
8. I have no mental reservations concerning the plea. 
DATED this r day of July, 1992. 
I certify that I have discussed this statement with the 
Defendant; that I have fully explained his rights and believe that 
he is knowingly and voluntarily entering the plea with full 
knowledge of his legal rights and that there is a factual basis for 
the plea. 
DATED this o day of July, 1992. 
I certify that I have reviewed the Statement of the Defendant 
in Advance of Plea of Guilty and that said statement correctly 
reflects the plea negotiations of the parties. 
DATED this § day of July, 1992. 
DEPUTV^WEBER COUNTY ATTORNEY 
9 
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STATE OF UTAH vs. KERRY B. BAKER 
Statement by Defendant in 
Advance of Plea of Guilty 
Criminal No. 
The signature of the Defendant was acknowledged in the 
presence of the undersigned Judge. 
Based upon the facts set forth in the foregoing Statement by 
Defendant in Advance of Plea of Guilty# the court finds the 
Defendant's plea of guilty is freely and voluntarily made and it is 
ordered that Defendant's plea of "guilty" to the charge(s) set 
forth in the agreement be accepted and entered. 
DONE in Court this rp day of July, 1992. 
DISTRICT C0URT JUDGE 
7 
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IN THE DISTRICT COURT OF WEBER 
State of Utah, 
vs . 
BAKER, KERRY B 
Defendant. 
COUNTY, STATE OF UTAH 
JUDGMENT, SENTENCE, AND 
COMMITMENT TO UTAH STATE 
PRISON ^ 
No. 921900334 
# 
—ooboo-
Defendant having been convicted by []a jury; [ 1 the court; fciplea of guilty; 
[] plea of no contest; of the offense of THEFT BY RENTAL AGREEMENT a 
felony of the 3rd degree, being now present in court and ready for sentence, 
is now adjudicated guilty of the above offense and is now sentenced as follows: 
THE BASIC SENTENCE 
f] not to exceed five (5) years at the Utah State Prison; 
[] not less than one (1) year nor more than fifteen (15) years at Utah State Prison; 
[] not less than five (5) years and which may be for life at Utah State Prison; 
[ ] to pay fine in the amount of $ . 
ENHANCED PUNISHMENT FOR FIREARM USE 
Defendant is additionally sentenced as follows: 
[] one (1) year at Utah State Prison, pursuant to 76-3-203(1), (2) or (3); 
[] not to exceed five (5) years at Utah State Prison pursuant to 76-3-203(1),(2) or (3); 
[] not less than five (5) years nor more than ten (10) years at Utah State Prison, 
pursuant to 76-3-203(4); 
said sentence to run consecutive to the basic sentence as set forth above. 
HABITUAL CRIMINAL ALTERNATIVE PUNISHMENT 
Upon a finding that the defendant is in the status of an habitual criminal, the 
defendant is sentenced to: 
[] not less than five (5) years and which may be for life at Utah State Prison, 
RESTITUTION 
|X] Defendant is ordered to pay restitution in the amount of $641014 , to 
ACTION T V . 
Defendant is remanded into custody of: 
(X] the Sheriff of this county, for delivery to the Warden or other appropriate 
official at the Utah State Prison for execution of sentence; or 
[ ] the Warden for execution of this sentences 
DATED this 2 9 t h day of JulY 
ATTEST :CLERK OF THE COURT THE JC£XQ«iaX$C3C*XKk 
, Deputy Clerk 
gs^s <*£&'. 
A * 
